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AmbulAtory
Surgery CenterS

physician and health system partners.” 
Orthopedics, pain management, and 

spine make up 80% of the case mix of 
these 45 ASCs. Through this collabora-
tion, Tenet hopes to create the largest 
musculoskeletal surgery platform in the 
country.

As ASCs face new 
volume, technology, 
and transparency, more 
hospitals will be looking 
to buy these facilities, 
says Tom Blasco, MD, 
senior physician manag-
ing director of Surgical 
Directions, a healthcare 
consultancy in Chicago. “Hospitals want 
to pursue the ambulatory surgery envi-
ronment because of its reduced cost, 
higher productivity, efficiency, and bet-

ter patient care,” says Dr Blasco. 
COVID-19 has driven this in part, 

mainly because hospitals faced signifi-
cant financial straits when their elective 
surgery cases halted during lockdowns, 
says Dr Blasco. “I don’t think hospital 
administrators really knew how impor-
tant their elective outpatient surgery 
was, until COVID-19 effectively shut it 
down. Once that happened, they had 
a clear understanding that their hos-
pital depended on outpatient elective 
ambulatory surgical patients based on 
commercial payers as opposed to in-
patient procedures based upon gov-
ernment payers such as Medicare and 
Medicaid.”

Hospitals recognize that the free-
standing ASC market will be necessary 
for future survival. “They’re going to 
have to embrace the ASC to maintain 
market presence,” Dr Blasco says. 

Perhaps an even greater motivator is 
pressure from payers, especially now, 
as the Centers for Medicare & Medicaid 
Services (CMS) continues to dramati-
cally reduce its inpatient-only list and 
plans to eventually eliminate it, says 
Parrish. “If CMS is saying: ‘This pro-
cedure can be done in an ambulatory 
setting,’ other payers will certainly fol-
low suit because they don’t want to pay 
hospital rates.”

Hospitals are often the pursuer in 
these relationships, notes Dr Blasco. 
For ASCs, one key motivator stems 
from the aging of the partners, which 
typically limits their lifespan. When this 
happens, the practice starts diminishing 
and begins looking for a buyout with a 
hospital.

Joint venture opportunities are on 
Parrish’s radar screen for this very rea-
son. “At this point, we’re in our 14th 

The legalities of joint ventures 
Considering a joint venture with a hospital? 

Ambulatory surgery centers (ASCs) and hospitals 
alike must comply with the Anti-Kickback safe 
harbor statute for ASCs, says Sandra Jarva Weiss, 
chair of the Norris McLaughlin Health Care & Life 
Sciences Law Practice Group in New York City.

Jarva Weiss says this safe harbor statute re-
quires that:

 ➤ The terms on which an investment interest is 
offered must not be related to the previous 
or expected volume of referrals or business generated between 
the parties.

 ➤ The ASC or any investor must not loan funds or guarantee a 
loan for another investor to purchase its investment interest.

 ➤ The return on investment must be proportional to the amount of 
capital invested by the investor (and not the number of patients 
referred).

 ➤ The ASC, hospital, and physician investors must treat federal 
healthcare program patients in a non-discriminatory manner.

 ➤ All ancillary services for federal health program beneficiaries 
must be integrally related to the primary procedure performed 
at the ASC.

 ➤ At least one-third of each physician investor’s medical practice 
income must be derived from the physician’s performance of 
surgical procedures.

 ➤ The hospital is not allowed to include any ASC costs on its cost 

report to Medicare. 
 ➤ The hospital must not be in a position to make or influence re-
ferrals directly or indirectly to any investor or the ASC.

Recent federal modifications to clarify the Anti-Kickback Statute 
(AKS) and Physician Self-Referral Statute (Stark) do not have a di-
rect impact on joint ventures between ASCs and hospitals, says Jarva 
Weiss. 

Modifications to the statutes’ directed referral standard “primar-
ily impact other compensation arrangements the hospital may have 
with the physicians who are required to refer to the hospital/physi-
cian joint ASC.” 

Under this standard, a hospital may require employed or con-
tracted physicians to make referrals to particular in-network provid-
ers—such as a hospital/physician jointly owned ASC—provided cer-
tain requirements are met. The referral requirement does not apply 
if the patient expresses a preference for a different provider, the 
patient’s insurer determines the provider, or the referral is not in the 
patient’s best medical interests, in the physician’s judgment. 
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